ther and require the presence of an interested adult to make admissible any statements made by a juvenile under interrogation.
A juvenile can contest the admission into evidence of statements she made under interrogation by challenging the competency of the interested adult who was present when she allegedly waived her privilege against self-incrimination and right to counsel. One ground on which to challenge an interested adult's competency is the existence of a conflict of interest between the juvenile and the adult. Courts sometimes have found waivers invalid on the basis of such a conflict of interest, but they have reached no consensus on when a conflict of interest exists between a juvenile and an adult in the custodial interrogation setting! This Comment argues that the "close relationship" test developed in negligent infliction of emotional distress tort cases is an appropriate way to uncover many of these conflicts of interest. Plaintiffs in negligent infliction of emotional distress cases are often witnesses to a severe physical injury caused by a defendant's negligence. In most jurisdictions courts require such plaintiffs to show a close relationship to the victim of the physical injury in order to recover for emotional injury suffered as a bystander. Close relationships are typically limited to immediate family or similarly intimate relationships.
This Comment argues that a court should find an interested adult incompetent if the adult has a "close relationship," as that phrase has been defined in tort cases,' with any victim of the crime of which the juvenile is accused, or with any other suspect in the crime. In jurisdictions where emotional distress law is underdeveloped, this Comment suggests as an alternative that a "close relationship" for the purposes of determining a conflict of interest should be defined as an immediate family relationship.' This approach provides the police a clear rule to apply in determining whom to have present at a juvenile's interrogation, fosters consistency between areas of the law, helps to avoid coerced confessions by juveniles, and ensures that coerced confessions are inadmissible in court.
In Part I, the Comment describes the development and application of constitutional and statutory protections of the privilege against self-incrimination and the right to counsel, as applied to juveniles. Part See, for example, Dunphy v Gregor, 136 NJ 99, 642 A2d 372,380 (1994) (finding an "intimate familial relationship" sufficient to afford protection of bystander liability for a negligent infliction of emotional distress tort).
I then discusses the role of interested adults in juvenile waivers of rights, and introduces the problem of conflicts of interest between adults and juveniles and the use of such conflicts as grounds for challenging the competency of an interested adult. In Part II, the Comment defines the elements of a claim for negligent infliction of emotional distress, and describes the tests used by different jurisdictions to limit the scope of emotional distress damages. Part II then discusses the role of close relationships in determining reasonable foreseeability in negligent infliction of emotional distress cases, and examines particular relationships that have or have not been defined as close. In Part III, the Comment takes the close relationship standard described in Part II and applies it to conflicts of interest between juveniles and interested adults as described in Part I. Part III then discusses problems with this approach and alternative solutions, and illustrates the proposal's applications.
I. JUVENILE WAIVER OF THE PRIVILEGE AGAINST SELF-INCRIMINATION AND THE RIGHT TO COUNSEL
This Part first describes the history of the application to juveniles of the privilege against self-incrimination and the right to counsel and then surveys state approaches to juvenile waivers of rights. This Part concludes by introducing the problem of conflicts of interest between juveniles and interested adults.
A. Constitutional Protections and Their Application by Federal Courts
The federal Constitution requires that juvenile waivers of the privilege against self-incrimination and the right to counsel must be evaluated, at a minimum, by the totality of the circumstances surrounding the waiver. Part I.A.1 describes the development of this standard. Part I.A.2 examines its application by federal courts.
1. Development of the "totality of the circumstances" test for juvenile waivers.
Miranda v Arizona 8 remains the centerpiece of the Supreme Court's jurisprudence on custodial interrogation and the privilege against self-incrimination. 9 Miranda held that the prosecution may not use in its case-in-chief statements obtained in a custodial interrogation unless it demonstrates the use of procedural safeguards by the police that are sufficient to secure the privilege against self-incrimination." In the absence of other fully effective safeguards, the Court requires the police to warn a suspect that he has a right to remain silent, that any statement he makes may be used as evidence against him, and that he has a right to the presence of an attorney, either retained or appointed." An accused may waive these rights, but only if the waiver is made "voluntarily, knowingly and intelligently."' 2 If the accused indicates in any manner that he wishes to consult an attorney, or that he does not wish to be interrogated, then the police must cease question-
ing.1
In re Gault, 4 decided only a year after Miranda, held that Miranda's requirements of warnings and of specific waivers also apply to juveniles." The case involved a fifteen-year-old boy committed to six years in a state juvenile detention facility for making obscene phone calls. 6 The Supreme Court held that the Due Process Clause applies to juvenile proceedings,' 7 and reversed the juvenile's commitment on the basis of numerous procedural defects. In holding that the waiver provisions of Miranda apply to juveniles, the Court noted,
We appreciate that special problems may arise with respect to waiver of the privilege [against self-incrimination] by or on behalf of children, and that there may well be some differences in technique -but not in principle -depending upon the age of the child and the presence and competence of parents." The Court's mention of "the presence and competence of parents" recalls two earlier cases that had reversed convictions of juveniles because of Due Process Clause violations, Haley v Ohio° and Court did not absolutely require the presence of a friendly adult for any waiver of a juvenile's privilege against self-incrimination, but it considered the absence of an interested adult an important factor in determining his confession to be invalid."
The Supreme Court has never required per se the presence of an interested adult, and it made clear, in the 1979 case of Fare v Michael C," that juvenile waivers of Fifth Amendment rights should be judged by the "totality of the circumstances." 2 In Fare, the Court reversed the decision of the California Supreme Court excluding the sixteen-yearold defendant's confession, which had been obtained without the presence of an interested adult or attorney and after the defendant 22 332 US at 598-601. The opinion indicates that due process challenges to convictions of juveniles might be subject to a different standard than challenges to adult convictions. " [W] hen, as here, a mere child-an easy victim of the law-is before us, special care in scrutinizing the record must be used." Id at 599. But apparently the Court did not base its holding solely on the fact that the accused was a juvenile: "What transpired would make us pause for careful inquiry if a mature man were involved." Id.
23 The Court listed several factors, including lack of friendly adult presence, that made the confession inadmissible:
The age of petitioner, the hours when he was grilled, the duration of his quizzing, the fact that he had no friend or counsel to advise him, the callous attitude of the police towards his rights combine to convince us that this was a confession wrung from a child by means which the law should not sanction. Id at 600-01.
24 Id at 600. Neither this opinion nor Gallegos relies specifically on a juvenile right to counsel or requires police to notify juveniles of such a right. Gault was the first case in the Supreme Court to do so. See text accompanying notes 14-19. 25 370 US at 55 ("A lawyer or an adult relative or friend could have given the petitioner the protection which his own immaturity could not.").
26 Like Haley, Gallegos lists several factors that led to the Court's decision: "The youth of the petitioner, the long detention, the failure to send for his parents, the failure immediately to bring him before the judge of the Juvenile Court, the failure to see to it that he had the advice of a lawyer or a friend." Id.
27 442 US 707 (1979). 2S Idat728.
had requested to see his probation officer. 29 The central issue in the case was whether the juvenile's request to see his probation officer was equivalent per se to a request to see an attorney for purposes of Miranda; the Court held that it was not.f Rather, the Court ruled that the admissibility of statements obtained after such a request was "to be resolved on the totality of the circumstances surrounding the interrogation."' According to Fare, the totality approach "includes evaluation of the juvenile's age, experience, education, background, and intelligence, and into whether he has the capacity to understand the warnings given him, the nature of his Fifth Amendment rights, and the consequences of waiving those rights." ' 3 2
Fare does explicitly what Haley and Gallegos had done implicitly: It treats a juvenile due process challenge as primarily a factual inquiry, to be determined by the circumstances of the case rather than by application of specific rules." Although in a sense Fare is contrary to the trend seen in Miranda and Gault of structured, rules-based approaches to due process analysis, nothing in Fare conflicts with either of those cases.
2. Application of the "totality of the circumstances" test by federal courts.
The "totality of the circumstances" approach is the constitutional standard by which the presence or competence of an interested adult is judged. There is no per se rule at the federal level, either in the Constitution or supplied by statute, requiring the presence of a competent adult to validate a juvenile waiver of the privilege against selfincrimination. 
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Id at 725. The list does not mention friendly adult presence or competence, as Haley, Gallegos, and Gault had, but presumably the Court would include presence or competence of a friendly adult in consideration; it states, "The totality approach permits-indeed, it mandatesinquiry into all the circumstances surrounding the interrogation." Id.
33 Although the Gallegos opinion uses the phrase "totality of circumstances," it seems unenthusiastic about doing so: "There is no guide to the decision of cases such as this, except the totality of circumstances." Gallegos, 370 US at 55. 34 668 F2d 409 (8th Cir 1982).
35
Idat412.
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453 F2d 634 (4th Cir 1972).
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found, in a case where the accused was questioned without any interested adult present, that the juvenile's age alone was not a decisive factor and that a fourteen-year-old could in some cases intelligently waive his rights." Two federal cases illustrate the application of the federal totality of the circumstances test. The first is Vance v Bordenkircher,a a typical case arising under federal law that considers the necessity of the presence of an interested adult. In Vance, a fifteen-year-old boy with a mental deficiency confessed to murder during a custodial interrogation, outside the presence of any adult other than the police. 39 Vance subsequently was convicted of first-degree murder. 4 The Fourth Circuit examined the totality of the circumstances and affirmed the district court's denial of relief on a habeas corpus petition. 4 ' The court did not treat the absence of an interested adult as a determinative factor, especially in light of the fact that the boy's "mother was made aware of the arrest and she voluntarily chose not to accompany him to jail."" Because Vance had been informed of his rights, and the police had not restricted Vance's access to his mother or any other interested adult, the court considered the waiver valid.4
The second case is United States v Homer B.,' a case that arose under federal law concerning the competence of an interested adult. In that case the two juvenile defendants had given statements implicating themselves in the rape of a fourteen-year-old girl. 1 The Ninth Circuit upheld the district court's admission of the statements. One of the defendants, Ernest J., was accompanied only by his older sister at the time he waived his privilege against self-incrimination.
'7 The court gave some consideration to the fact that the adult present was the defendant's sister, rather than a parent, ' but, in the end, did not find this fact to weigh against admissibility.
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Id at 636 ("We are not prepared to hold that a boy of fourteen is never capable of making an intelligent waiver of his rights.... [N] State courts and legislatures sometimes refine the totality of the circumstances standard by listing relevant factors to be considered.
Indiana, for example, requires by statute that "all the circumstances of the waiver" be considered in deciding whether it was voluntary, and provides a nonexclusive list of six factors to be included in consideration. 2 The most extensive list of factors appears to be found in the New Hampshire case of State v Benoit, 53 and includes:
(1) the chronological age of the juvenile; (2) the apparent mental age of the juvenile; (3) the educational level of the juvenile; (4) the juvenile's physical condition; (5) the juvenile's previous dealings with the police or court appearances; (6) the extent of the explanation of rights; (7) the language of the warnings given; (8) the methods of interrogation; (9) the length of interrogation; (10) the length of time the juvenile was in custody; (11) whether the juvenile was held incommunicado; (12) whether the juvenile was afforded the opportunity to consult with an adult; (13) the juvenile's understanding of the offense charged; (14) whether the juvenile was warned of possible transfer to adult court; and (15) whether the juvenile later repudiated the statement.
However, even this list is not comprehensive. One rationale for the totality of the circumstances test is that juvenile courts are in the best position to judge the voluntariness of a confession." Other arguments in favor of the totality of the circumstances approach and against the per se approach are that requiring (Tex App 1982) (1) The child's physical, mental, and emotional maturity.
(2) Whether the child or the child's parent, guardian, custodian, or attorney understood the consequences of the child's statements. (3) Whether the child and the child's parent, guardian, or custodian had been informed of the delinquent act with which the child was charged or of which the child was suspected. (4) The length of time the child was held in custody before consulting with the child's parent, guardian, or custodian. (5) Whether there was any coercion, force, or inducement. (6) Whether the child and the child's parent, guardian, or custodian had been advised of the child's right to remain silent and to the appointment of counsel.
Id.
53 126 NH 6,490 A2d 295 (1985) . 54 Id at 302. 55 See Fare, 442 US at 725 (noting that juvenile courts have "special expertise in this area").
an interested adult per se is overly protective, that it excludes from evidence statements that are in fact knowingly and voluntarily given,
16
and that it unnecessarily restricts the activity of the police. Since the nature of the totality of the circumstances approach is that the weight allocated to various criteria depends on the circumstances of a particular juvenile, the application of the test will vary greatly from case to case. Some commentators have argued against the totality of the circumstances approach for this reason, saying that it is speculative and gives the police no way to know whether a juvenile's confession will be admissible. 58 One commentator has additionally argued that courts have been too conservative in their application of the totality test and have found waivers voluntary despite the presence of coercive factors. 9 2. Per se rules.
Some states, in addition to the federal constitutional requirements, have adopted per se rules.' These rules typically require the presence of a parent or a similarly situated adult to validate any juvenile waiver of the privilege against self-incrimination. A waiver by a juvenile under a certain age is not valid if an interested adult is not present, no matter how strongly other factors may suggest that the 913 (1995) (observing that totality test lacks "any criteria indicating the weight a court should give to the various circumstances surrounding a custodial interrogation").
58 See id at 913-14 (arguing that "it is practically impossible for the police to determine whether a juvenile's confession will be admissible" and observing that some courts have rejected the totality of the circumstances test precisely because "the lack of specific standards leads to speculation on the part of the authorities interrogating juveniles"). , In a sense, per se rules are only an addition to the totality of the circumstances rule, invalidating any waiver if two factors are present: (1) the accused is under a specified age and (2) no interested adult was present at the interrogation. But these two factors do not need to be met to invalidate a waiver if the totality of the circumstances suggests that the waiver was defective.
In some states, per se rules are statutory. For example, the Colorado Children's Code provides that statements made by a juvenile during a custodial interrogation are not admissible against the juvenile "unless a parent, guardian, or legal or physical custodian of the juvenile was present," and both the adult and the juvenile were made aware of their rights.6 Similarly, the Oklahoma Juvenile Code requires the presence and informed consent of both the juvenile and "the parents, guardian, attorney, adult relative, adult caretaker, or legal custodian of the child" in order to validate a waiver of the privilege against self-incrimination by a juvenile under the age of sixteen. In North Carolina a similar standard applies, but only to juveniles under the age of fourteen.4
In other states, per se rules are the product of judicial interpretations of state constitutions or of state juvenile procedure statutes. The Supreme Court of Kansas recently held that "a juvenile under 14 years of age must be given an opportunity to consult with his or her parent, guardian, or attorney as to whether he or she will waive his or her rights to an attorney and against self-incrimination. ' o The Supreme Judicial Court of Massachusetts similarly held that no waiver by a juvenile under the age of fourteen could be effective without the presence of an interested adult.6 Several other states created per se rules in the wake of Gault, only to overturn them later. C. Definitions of "Interested Adult"
Factors such as the relationship between an interested adult and a juvenile, the intelligence of an interested adult, or a conflict of interest between a juvenile and an interested adult can affect the validity of a juvenile's waiver of rights. Conflicts of interest between adults and juveniles have often been ignored. Part I.C.1 discusses the grounds on which a juvenile can challenge the competency of an interested adult. Part I.C.2 looks at conflicts of interest in particular, and shows how courts have misunderstood them.
1. Grounds for challenging the competency of an interested adult. In situations where an adult other than a member of the police or prosecution was present at the custodial interrogation of a juvenile, challenges by the juvenile to the admission of evidence based on the incompetency of the adult can be roughly grouped into three categories: (1) challenges based on an insufficiently close bond between the adult and the juvenile (a lack of interest);" (2) challenges based on the adult's failure to understand the situation;" and (3) challenges based on a conflict of interest between the juvenile and the adult. 0 Although the first two categories present interesting legal questions, the close relationship test that this Comment proposes is only relevant to the third category of challenges. 71 These challenges are relevant both to federal and state inquiries under the totality of the circumstances standard, and to state inquiries in per se rule jurisdictions. Of course, a challenge is more likely to decide the case in a per se rule jurisdiction than in a totality of the circumstances jurisdiction. In a per se rule jurisdiction, proof of the incompetency of the interested adult will invalidate the juvenile's waiver of the privilege against self-incrimination. 72 In a totality of the circumstances jurisdiction, proof of the incompetency of the interested adult will be only one factor to be weighed along with all the other circumstances.
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68 See, for example, Commonwealth v Smith, 472 Pa 492, 372 A2d 797,801 (1977) ("If the adult is one who is not concerned with the interest of the minor, the protection sought to be afforded is illusory.").
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Empirical evidence suggests that adults frequently misunderstand their Miranda rights, although they are somewhat more likely to understand them than are juveniles. See Thomas Grisso, Juveniles' Capacities to Waive Miranda Rights:An Empirical Analysis, 68 Cal L Rev 1134, 1151-52,1160-61 (1980) . Although the Supreme Court has not applied its totality of the circumstances test to an interested adult since Fare, or specifically addressed the question of what factors should be considered when deciding the presence or competence of an interested adult, in Little v Arkansas," Justice Marshall, joined by Justice Brennan, dissented from the denial of certiorari in a case in which a thirteen-year-old girl had been convicted of murder. 75 The prosecution's case had depended heavily on a confession obtained from the girl on the day of the murder. ' Prior to making the confession, the girl had met alone with her mother, the wife of the murder victim, who had previously been questioned by the police and who believed that she was herself a suspect." When the mother emerged from this meeting, she stated that the girl wanted to confess. 8 The girl was then advised of her Miranda rights, waived her rights, and confessed, all in the presence of her mother and the police. 9 Justice Marshall, citing Haley, Gallegos, and Gault, acknowledged the usefulness, in most circumstances, of the presence of an interested adult during the custodial interrogation of a juvenile." In this particular case, "[t]he mother, however, was plainly not in a position to provide rational advice with only the child's interests in mind, especially on the day of the murder." 8' Justice Marshall recognized that, to uphold a child's waiver on the ground that she received parental advice is surely questionable when the parent has two obvious conflicts of interest, one arising from the possibility that the parent herself is a suspect, and the other from the fact that she is "advising" the person accused of killing her spouse.2
Justice Marshall was concerned that an accused juvenile might not receive the proper level of protection from an adult who is herself a suspect in the crime or who has strong ties to the victim of the crime."' State courts disagree over how to determine when a conflict of interest exists between a juvenile and an otherwise interested adult. The Supreme Court of Appeals of West Virginia has thrown out a juvenile's confession where the interested adult had an intimate relationship with another suspect in the case.4 The Supreme Judicial Court of Massachusetts, in contrast, requires that an interested adult actually be antagonistic to the juvenile in order to invalidate the juvenile's confession. " In the case of Matter of Steven William T," which arose in West Virginia, Steven's aunt had confessed to a murder, and implicated Steven as an accessory." Steven admitted a small role in the murder during a custodial interrogation, at which a close adult friend of the family, Ms. Whetzel, was present." Later, at another interview where both Ms. Whetzel and Steven's biological mother were present, he admitted having shot the victim. " He subsequently repudiated this statement and claimed that Ms. Whetzel had pressured him into making it."
The Supreme Court of Appeals of West Virginia found the confession inadmissible.' Despite a parent or guardian's presence, a confession "may be rendered meaningless where the parent or guardian has a conflict of interest with the child or has no real parental relationship with the child, as was the case here where the biological mother had not seen the child in four years." The potential conflict of interest in this case arose from Steven's contention "that Ms. Whetzel pressured him into confessing to the murder in order to protect [his aunt], the woman with whom Ms. Whetzel allegedly maintained an intimate relationship." 93 In response, the court formulated the following conflict rule:
[W]here law enforcement authorities seeking to interrogate a juvenile have knowledge regarding a potential conflict of interest between parent (or custodian) and child with respect to the matters which are the subject of the interrogation, such law enforcement authorities must make further inquiry regarding the appropriate person to be present with the 
Idat 881.
91 Although the court discusses the voluntariness of the confession for several pages, it appears to base its holding on the failure of the police to promptly present Steven to a magistrate. Id at 883 ("While we invalidate the confession based upon our prompt presentment discussion above, we also address several unorthodox facets of Steven's confession to murder."). 92 Id at 884-85.
93 Id at 886.
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Id.
In contrast to West Virginia, the Supreme Judicial Court of Massachusetts has set a less protective standard for challenges based on a conflict of interest. Massachusetts employs a per se rule requiring the presence of an adult to validate a juvenile waiver of the privilege against self-incrimination if the juvenile is under fourteen. The accused in Commonwealth v Philip S.96 was twelve years old when the police questioned him about his involvement in starting a fire that led to the death of a firefighter." His mother was present at his interrogation, and both he and his mother were read complete Miranda warnings and indicated that they understood their rights.' The juvenile's mother repeatedly encouraged him to tell the truth, and when at one point the juvenile became angry and ran out of the room, his mother brought him back.99 The juvenile, along with his mother, eventually initialed an inculpatory statement.° When the interview was over, the mother did not want her son to return home with her, so a social worker arranged for the juvenile to stay in a juvenile home. ' The Supreme Judicial Court overturned the lower court's finding that the juvenile's mother was not an "interested adult":
We reject the notion that a parent who fails to tell a child not to speak to interviewing officials, who advises the child to tell the truth, or who fails to seek legal assistance immediately is a disinterested parent. Our interested adult rule, which we conclude was satisfied in this case, is not We conclude that, for the Commonwealth successfully to demonstrate a knowing and intelligent waiver by a juvenile, in most cases it should show that a parent or an interested adult was present, understood the warnings, and had the opportunity to explain his rights to the juvenile so that the juvenile understands the significance of waiver of these rights. For the purpose of obtaining the waiver, in the case of juveniles who are under the age of fourteen, we conclude that no waiver can be effective without this added protection. Thus, under Massachusetts law, an interested adult need not fulfill the role of counsel for the juvenile; it is sufficient if the adult has the capacity to understand the situation and is not "actually antagonistic" to the juvenile. 1 ' O The Massachusetts Supreme Judicial Court elaborated on this standard in Commonwealth v McCra. '° The defendant in that case was a fifteen-year-old boy who confessed to murdering his father, mother, and sister, and was convicted.'" The boy's aunt was present during his entire interrogation.' 7 Because the defendant was over the age of fourteen, under Massachusetts law he was only required to have an "opportunity to consult with an interested adult," but the defense claimed on appeal that "he was deprived of a meaningful opportunity to consult with an interested adult because of his aunt's close relationship to the victims and her concern over what happened to them. ' " " The court rejected this argument. Citing Philip S., the court stated:
We do not hold a parent or an interested adult to the standards to which we would hold lawyers in explaining a defendant's rights and the possible consequences of waiver. The fact that the defendant's aunt was the sister of one of the victims does not require the conclusion that she would be unable to act as an interested adult.°T he McCra decision reaches the opposite conclusion from the West Virginia decision. In Steven William T, Ms. Whetzel's "intimate relationship" with another suspect in the case made her incompetent to act as an interested adult during custodial interrogations of Steven because it constituted a "potential conflict of interest" under West Virginia law." ' In contrast, the defendant's aunt in McCra was held competent to serve as an interested adult despite the fact that one of There is no objective basis in the record to support a finding that interviewing officials could have concluded that Mrs. Smith was antagonistic toward her son. She appeared concerned about her son, not angry with him, attended both interviews, and was attentive to the administration of Miranda warnings and provisions about waiving rights.
Id.
104 Id. The court stated:
If... it should have been reasonably apparent to the officials questioning a juvenile that the adult who was present on his or her behalf.., was actually antagonistic toward the juvenile, a finding would be warranted that the juvenile has not been assisted by an interested adult and did not have the opportunity for consultation contemplated by our rule. the victims was her sister."' This relationship did not make the aunt "actually antagonistic" under Massachusetts law. " ' A conflict of interest standard such as the one utilized in Steven William T is desirable for several reasons. Like per se rules requiring an interested adult, a conflict of interest standard would reduce confusion in application by the police and force courts to be more vigilant in guarding against coerced confessions." It would focus attention on a problem that courts and the police often overlook in determining the voluntariness of juvenile confessions. West Virginia's consideration of an interested adult's "intimate relationship" with another suspect suggests the approach explored in Part II: the close relationship standard of negligent infliction of emotional distress.
II. NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS AND THE "CLOSE RELATIONSHIP" STANDARD
This Part first examines negligent infliction of emotional distress, which different jurisdictions have limited by requiring plaintiffs to show either a physical impact, presence in a zone of danger, or a close relationship with the victim of physical harm. This Part then examines particular relationships that have or have not been defined as close, and shows that close relationships have been limited to immediate family relationships or, in some jurisdictions, similarly strong relationships.
A. Negligent Infliction of Emotional Distress
A plaintiff in a suit for negligent infliction of emotional distress seeks to recover damages for mental or emotional harm, rather than physical harm, that resulted from the defendant's negligence."
4 Negligent infliction of emotional distress differs from more conventional pain and suffering damages. Pain and suffering refers to mental or emotional harms that stem directly from a physical injury."' Negligent infliction of emotional distress refers to wrongdoing that causes mental or emotional harm, which may manifest itself in physical symptoms, but which does not result from physical injury to the person suffering it"1 6 111 McCra, 694 NE2d at 853.
112 Id. 113 See text accompanying notes 58-59. 114 See Consolidated Rail Corp v Gottshall, 512 US 532,544 (1994) (defining "negligent infliction of emotional distress").
115 Id. 116 Id.
Wrongdoing may cause emotional injuries that are very remote in time or space from the conduct that caused them." 7 Courts have worried that negligent infliction of emotional distress could result in nearly infinite liability for defendants, and have sought to limit the class of plaintiffs that can recover for emotional and mental harms." Today there are three competing tests which different jurisdictions require a plaintiff to meet to recover for negligent infliction of emotional distress: (1) the physical impact test, (2) the zone of danger test, and (3) the relative bystander test." 9
Of the three tests, the physical impact test places the highest burden on plaintiffs.' 2 0 Under this test, in order to recover for emotional or mental harm, the plaintiff must demonstrate that he received a physical impact or injury at the same time as he received the emotional or mental harm. 2 ' Five states currently use the physical impact • 122 test under certain circumstances.
The zone of danger test allows plaintiffs to recover under a broader range of circumstances. Under this test, a plaintiff may recover for emotional or mental harm if he demonstrates that the defendant's negligent conduct either physically impacted him or placed him in immediate risk of physical harm.' Fourteen jurisdictions use the zone of danger rule,"' and the Supreme Court has held that the zone of danger rule applies to claims under the Federal Employer's Liability Act.2 4 Some jurisdictions modify the rule to include a requirement of a close relationship to the victim of physical harm. ' The relative bystander test, the broadest of the three tests, was first employed in 1968 by the California Supreme Court in Dillon v Legg. The court held that a woman who suffered emotional and physical harm when she witnessed the negligently inflicted death of her daughter could recover for her damages, even though she was outside the zone of danger.'28 The court held that reasonable foreseeability should determine whether a plaintiff could recover for emotional harm, and listed three factors to consider in determining foreseeability:
(1) Whether plaintiff was located near the scene of the accident as contrasted with one who was a distance away from it. (2) Whether the shock resulted from a direct emotional impact upon plaintiff from the sensory and contemporaneous observance of the accident, as contrasted with learning of the accident from others after its occurrence. (3) Whether plaintiff and the victim were closely related, as contrasted with an absence of any relationship or the presence of only a distant relationship. Under this test, defendants have a duty to prevent foreseeable emotional injuries, " ' and a plaintiff only needs to show that her emotional injuries were foreseeable and caused by the defendant's negligent conduct in order to recover. 3 ' Nearly half the states now utilize 132 some form of the relative bystander rule.
B. The "Close Relationship" Standard
In those jurisdictions which utilize the relative bystander test, courts in negligent infliction of emotional distress cases must examine the relationship between the victim of the physical injury and the plaintiff to determine whether any emotional injury to the plaintiff was foreseeable. 1 In jurisdictions that add a close relationship requirement to the zone of danger rule, courts must perform the same inquiry. ' Some relationships are uniformly considered close, some re-[68:903 lationships are never considered close, and some relationships fall in between.
Courts uniformly agree that certain relationships between immediate family members always constitute close relationships for purposes of determining forseeability." ' A parent,"6 child, " ' sibling, l m or spouse' 39 of the victim will always meet the close relationship standard.
Courts also uniformly agree that certain relationships can never constitute a close relationship for purposes of determining foreseeability. No court has allowed a plaintiff to recover for emotional injury resulting from witnessing physical harm to a complete stranger.'4° Relationships between friends or co-workers are also never classified as close.
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There are certain relationships which some jurisdictions consider close relationships and which other jurisdictions do not. Unmarried but romantically involved partners may have a close relationship in for aunts, uncles, nieces, and nephews,'" and also for cousins.' 5 In these situations, whether a relationship is close depends on the facts of a particular case in some jurisdictions, while in other jurisdictions relationships outside the immediate family can never be classified as close.
III. APPLYING THE "CLOSE RELATIONSHIP" STANDARD TO CONFLICTS OF INTEREST
This Part first describes the operation of the proposed close relationship standard and summarizes its advantages. Then Part III.B suggests an alternative "immediate family" standard for jurisdictions where negligent infliction of emotional distress law is undeveloped. Part III.C examines problems with the close relationship standard and alternative proposals, and finally Part III.D applies the standard to two cases.
A. Advantages of Applying the Close Relationship Standard in
Juvenile Interrogation Cases Stated generally, this Comment proposes that when determining whether or not an interested adult has a conflict of interest, a court should apply its jurisdiction's close relationship standard from torts to the relationships between the interested adult and all the victims and other suspects in the crime of which the juvenile is accused. If any of the relationships meet the close relationship test, it would show that the interested adult has a significant conflict of interest, which should weigh against the admissibility of statements made by the juvenile under the adult's care. In jurisdictions where an interested adult is per se required, a close relationship would invalidate the juvenile's waiver and make any of the juvenile's statements under the waiver inadmissible. In jurisdictions where the presence of an interested adult is only one factor to be considered in the totality of the circumstances, a close intimate familial relationship).
143 See, for example, Elden v Sheldon, 46 Cal 3d 267, 758 P2d 582, 586 (1988) (holding that plaintiff could not recover for emotional distress resulting from physical injury to person with whom he cohabitated and had a relationship akin to marriage). relationship would weigh in favor of finding the waiver invalid and the statements inadmissible.
The types of relationships that suffice to award damages to bystanders of accidents should disqualify anyone with such a relationship to a victim of the accident from advising the person accused of committing the accident, given the closeness of the relationship and the intensity of the emotions involved. One court has said of emotional distress:
It is the presence of deep, intimate, familial ties between the plaintiff and the physically injured person that makes the harm to emotional tranquility so serious and compelling. The genuine suffering which flows from such harm stands in stark contrast to the setbacks and sorrows of everyday life, or even to the apprehension of harm to another, less intimate person. ' This idea that certain "intimate, familial ties" can give rise to a unique form of "genuine suffering" seems equally applicable whether the injury in question happens to be classified in a given legal proceeding as a tort, as in emotional distress litigation, or a crime, as in juvenile interrogations.
This standard has the advantage of providing a clear rule to the police when deciding whom to have present at the interrogation of a juvenile. As long as the police follow the procedure set forth in the rule, the police will know as soon as they begin an interrogation that any statements made will not be thrown out of court on the basis of a conflict of interest. The police simply can ask the interested adult, before beginning questioning, what his or her relationship is to the other suspects in the crime, if there are any, and to the victims of the crime. 7 The police could be kept informed of the conflict of interest standard with a simple information card. Many jurisdictions already use such cards to aid the police in explaining rights to suspects, or use special forms to ensure that juveniles fully understand their rights, so it would not be expensive or burdensome to add the conflict of interest standard. If the interested adult has a close relationship with any of the suspects or victims, the police would then need to find another adulttypically a parent, guardian, or adult family member-with no such close relationships to serve as the interested adult.
146 Portee v Jaffee, 84 NJ 88,417 A2d 521,526-27 (1980) . 147 The approach suggested by this Comment takes for granted that an adult who is herself a victim of the crime or a suspect in the crime should not be competent to act as an interested adult. Although it might seem absurd that a victim of a crime could potentially be in the position of serving as an interested adult and advising the juvenile accused of the very same crime, the possibility is not foreclosed by the case law.
If no interested adult without close relationships to victims or other suspects can be found, the next action of the police would depend on the jurisdiction. In a totality of the circumstances jurisdiction, the police might have the option of proceeding with the interrogation without any interested adult. If there were no other defects in the interrogation, the accused's statements would very likely be admissible."' In a per se rule jurisdiction, proceeding with the interrogation without an interested adult would have little purpose, as any statements made would be inadmissible. 9 The juvenile would have to be appointed an attorney or a guardian ad litem. This also would be an option in a totality of the circumstances jurisdiction if the surrounding circumstances indicated a likelihood of involuntariness absent the presence of an adult.
Another argument in favor of this standard is that it would create consistency among different areas of the law. If an adult has a close enough relationship with a person to sue for emotional distress in tort for an injury caused to that person, common sense suggests that he should not be held competent to advise a child, if that child is accused of committing that person's injury. A similar analysis applies to persons suspected of a crime. It seems intuitive that the definition of "close relationship" should be the same whether arising in criminal procedure or in tort law."
It is important to note that the standard this Comment advocates does not require a juvenile to show that the interested adult present at her interrogation in fact could have sued the juvenile for negligent infliction of emotional distress and successfully recovered. Such a requirement would place a very high burden on the juvenile for excluding statements made by reason of an invalid waiver. A juvenile would not, under the standard proposed by this Comment, have to prove the other elements of negligent infliction of emotional distress, such as causation and damages. This Comment's approach does not intend to borrow the entire negligence action for infliction of emotional distress; it only borrows that portion aimed at defining close relationships. Thus a juvenile would only need to show that the adult's relationship with a victim or other suspect could satisfy the close relationship element of infliction of emotional distress. It also should be emphasized that this approach is not intended to be the exclusive means of testing the competency of an interested adult. The close relationship approach furnishes a test for eliminating the most egregious cases of conflict of interest only; it does not displace other means of testing adult competency or conflicts of interest arising from other sources. A person may still be incompetent to serve as an interested adult, even if he has no conflict of interest, if he has an insufficiently close bond with the juvenile or if he is unable to understand the proceedings." ' In addition, conflicts of interest between parent and child may also exist outside the context of close relationships with victims or other suspects. " '
B. Adopting Widely Accepted Close Relationships
The most significant difficulties with the approach suggested above is the lack of well-developed emotional distress law in some jurisdictions and the explicit rejection of the tort of negligent infliction of emotional distress in others." ' In those jurisdictions, applying the close relationship standard of emotional distress will be either fruitless or impossible.
As a simplified alternative, this Comment proposes that "close relationship" can be defined for the purposes of investigating conflicts of interest as any relationship between immediate family members; that is, a relationship between a parent or guardian and a child, a relationship between brothers and sisters, or a marital relationship. These relationships have universally been accepted as close relationships by those courts that make close relationship determinations in negligent infliction of emotional distress cases. '4 There are obvious problems with this definition. The definition will frequently be either overinclusive or underinclusive, as an immediate family relationship is no guarantee of an actual close relationship, and actual close relationships often exist outside of the traditional immediate family." But this approximates the definition chosen by many states that have considered 151 Thus the close relationship test only applies to the third category of interested adult challenges mentioned in Part I.C.1, not to the first two. See text accompanying notes 68-70.
152 See, for example, In re Ricky H., 2 Cal 3d 513,468 P2d 204,210-11 (1970) (finding waiver ineffective because juvenile waived right to counsel rather than cause his father to go further into debt to the county).
153 See Sampedro, 25 [68:903 "Interested Adults" with Conflicts of Interest the issue, and despite its defects, its simplicity may make it superior to the state-by-state approach advocated above. '5 As appealing as the simplicity of the immediate family standard may be, there are several reasons why it should only be applied in those jurisdictions that lack their own body of close relationship law. First, unless the jurisdiction happens to also define close relationships as immediate family for emotional distress, the consistency rationale of the close relationship standard would be entirely eliminated. Second, the close relationship approach allows a state to base its conflict of interest standard on its own emotional distress law, rather than on a conglomeration of many states' decisions. This allows the close relationship approach to be more flexible and allows more innovation than an immediate family approach. Finally, the immediate family approach includes only the most intimate relationships that have been universally recognized by the courts as "close." Some states have more broadly recognized intimate relationships as close, and those relationships should also be included in the conflict of interest standard.
C. Potential Difficulties and Counterproposals
It might be argued that the close relationship approach would leave open the possibility that an adult might not reveal a relationship with a suspect or a victim. But the police would still have the option under this approach of finding another interested adult if they have some reason for believing that the adult has a conflict of interest, which presumably they would do if they intend for the juvenile's statements to be admissible. Also, a court would not be obligated to admit statements made after a waiver if it felt that the guidance provided by the adult was tainted by a conflict of interest. Difficulties might arise in situations where a suspect or a victim is not identified until after the interrogation of the juvenile. But in most such cases the adult would presumably be just as unaware of this potential conflict as the police, and therefore not subject to any actual conflict of interest.
Another potential standard which some might advocate, the conflict of interest rules for attorneys, 57 is unworkable for several reasons. Many rules applicable to attorneys would be irrelevant or nonsensical when applied to interested adults." Perhaps more importantly, at least 158 The portion of the rule requiring client consent after consultation, Rule 1.7(b)(2), would one state court has specifically said that standards for attorneys would be inappropriate in the context of interested adults."' It also might be objected that this Comment's close relationship approach would insufficiently protect juvenile rights if it allowed, for example, the cousin of a murder victim to advise the accused murderer as to his privilege against self-incrimination. ' 6' One response to this objection is that the fault lies with tort law, and that tort law should be modified to expand the concept of close relationships in negligent infliction of emotional distress cases. But in addition, even where tort law defines close relationships narrowly, this Comment's approach must be considered in the context of the totality of the circumstances standard. The Constitution invalidates any waiver made when the totality of the circumstances suggests it was not knowing, voluntary, and intelligent. This approach would not lessen that protection. At the very least, this Comment's approach would eliminate the most egregious cases of conflicts of interest, although it might leave the closest cases, in some jurisdictions, to the totality of the circumstances test.
D. Examples of the Application of the Close Relationship Standard
It may be useful to illustrate this approach by applying it to the facts of Little and McCra. 16 ' In Little, the defendant's mother was "emotionally distraught [and] crying" at the time she was expected to be advising her daughter. 62 These reactions are not unlike those found in a typical infliction of emotional distress suit. 3 Under the close relationship standard, the statements made in Little would be excluded as the product of an invalid waiver. The interested adult present was the juvenile's mother, and the mother's husband was the victim of the juvenile's suspected crime. As a spouse, Little's mother has a sufficiently close relationship with her husband to meet the close relationship be particularly troublesome. It is hard to imagine a parent or relative with no training in the law calmly discussing the potential conflict he has with the accused juvenile, and then receiving meaningful consent.
159 See Philip S., 611 NE2d at 232 n 6 ("[Wle cannot hold a parent or an interested adult to the standards to which we would hold lawyers in explaining a defendant's rights and the possible consequences of waiver.").
160 See, for example, Trapp v Schuyler Construction, 149 Cal App 3d 1140 ,197 Cal Rptr 411, 412 (1983 (holding that first cousins do not have a close relationship). Such a narrow interpretation of "close" would permit a murder victim's cousin to act as an interested adult under this Comment's proposed test.
161 See Part I.C.2. 162 435 US at 960. 163 Of course, many interested adult cases are not similar to emotional distress suits. Potential interested adults often will not have witnessed the crime at issue, or will not have suffered sufficient emotional distress to recover damages. This Comment does not limit its anaiysis, however, to cases as strong as the defendant's in Little.
prong of negligent infliction of emotional distress.'m Although Arkansas does not recognize negligent infliction of emotional distress as a cause of action,' 65 a spouse would meet the alternative "immediate family" standard of this Comment's approach. Thus the close relationship of Little's mother to the victim should make her incompetent to serve as the juvenile's interested adult, by way of conflict of interest.
McCra is a similar case. The interested adult was the sister of one of the victims.'6 ' Under this Comment's approach, the validity of the juvenile's waiver would depend in part upon whether the jurisdiction considers a relationship between sisters a close relationship for the purposes of negligent infliction of emotional distress claims. Massachusetts holds that the parent-child relationship and the spousal relationship are close relationships, ' 67 as is a cohabitation relationship m but no court in that state has ruled on the specific question of a relationship between sisters. As in Little, the immediate family standard would fill in the gaps where state law has not yet ruled. Sisters are always considered closely related in negligent infliction of emotional distress cases, so McCra's aunt would be incompetent to function as an interested adult for McCra.
The outcome in the case would also depend upon whether the jurisdiction is a per se or a totality of the circumstances jurisdiction. Massachusetts applies a totality of the circumstances rule to defendants of McCra's age, so the statements might be admissible even if the interested adult were found incompetent. In a per se jurisdiction, the waiver would be invalid if a conflict were demonstrated.
CONCLUSION
Courts recognize the value of the presence of an interested adult during custodial interrogations of juveniles by the police. An adult serves to explain rights to the juvenile which she may not understand, to bolster the juvenile's confidence in an emotionally difficult situa- 164 As in many jurisdictions, Arkansas's law in this area is not well developed. See Herbrand, Annotation, 94 ALR3d at 487-88 (cited in note 156) (reviewing cases in which a spousal relationship fulfilled the relationship requirement to recover for emotional distress damages).
165 See Morgan v Batesville Casket Co, 1998 Ark App LEXIS 207, *5 (noting that "Arkansas courts do not recognize a cause of action for the negligent infliction of emotional distress"). Arkansas may be one of the only states not to do so. See Consolidated Rail Corp v Gottshall, 512 US 532, 545 n 3 (1994) See Dziokonski v Babineau, 375 Mass 555, 380 NE2d 1295 , 1302 -03 (1978 (allowing a mother to sue for emotional distress damages after witnessing injuries to her minor child and permitting a husband to sue after learning about the death of his wife). 168 See Richmond v Shatford, 1995 Mass Super LEXIS 440, *7-10 (holding that an extended cohabitation may be sufficient to establish a close relationship and that an immediate blood relation or affiliation is not mandatory).
tion, and to witness and hopefully deter any abuses by the police. What courts often do not recognize is that an adult in the interrogation room will not always provide these benefits. Some adults may not understand the juvenile's rights any better than the juvenile does; some adults may have no interest in the juvenile's welfare. Worse, some adults may have interests that are antagonistic to the juvenile's. This Comment suggests a simple approach that can be used by the police and courts to help assure that such adults do not bring about unknowing, involuntary, or unintelligent juvenile waivers of the privilege against self-incrimination. By excluding an adult as incompetent if he has a close relationship, as defined in negligent infliction of emotional distress tort cases, with any of the victims of the crime of which the juvenile is accused, or with any of the other suspects in the crime, courts and the police can help prevent the admission of unconstitutionally obtained confessions and can protect a juvenile's rights.
